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CALIFORNIA LEGISLATURE—2015—16 REGULAR SESSION

ASSEMBLY BILL No. 701

Introduced by Assembly-Member Members Cristina Garcia and
Eggman
(Coauthors: Assembly MembersBonilla, Bonta, Gatto, Gipson, Gomez,
Lopez, and Williams)
(Coauthors: Senators Beall and Leyva)

February 25, 2015

An act to amend Sections-19817-and-19858-of-the Business-and
Prefessions 261, 261.5, 262, and 266¢ of the Penal Code, relating to
gamiag: Sex crimes.

LEGISLATIVE COUNSEL’S DIGEST

AB 701, as amended, Cristina Garcia. Gaming-Sex crimes. Rape.

Existing law defines rape and spousal rape as an act of sexual
intercourse accomplished under specified circumstances indicating
lack of consent, force, or duress, as specified. Existing law defines
unlawful sexual intercourse asan act of sexual intercoursewith a person
who isa minor, as specified. Existing law additionally makesit unlawful
to induce a person to engage in sexual intercourse, sexual penetration,
oral copulation, or sodomy when hisor her consent isprocured by false
or fraudulent representation or pretense that is made with the intent to
create fear, and which does induce fear, and that would cause a
reasonable person in like circumstances to act contrary to the person’s
free will, and does cause the victim to so act.
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This bill would change the definition of rape, spousal rape, and
unlawful sexual intercourseto instead mean penetration, no matter how
dlight, of the vagina or anus with any body part or object, or oral
penetration by a sex organ of another person, under the specified
conditions. The bill would also makeit a crimeto induce another person
to engage in penetration, no matter how dlight, of the vagina or anus
with any body part or object, or oral penetration by a sex organ of
another person, when his or her consent is procured by false or
fraudulent representation or pretense that is made with the intent to
create fear, and which does induce fear, and that would cause a
reasonable person in like circumstancesto act contrary to the victim's
freewill, and does cause the victimto so act. By expanding the definition
of a crime, this bill would impose a state-mandated local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Satutory provisions establish procedures for making that
rei mbur sement.

This bill would provide that no reimbursement is required by this act
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 261 of the Penal Code is amended to
2 read:
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261. (a) Rapeis an act of-sexua-nteresurse penetration, no
matter how dlight, of the vagina or anus with any body part or
object, or oral penetration by a sex organ of another person,
accomplished with a person not the spouse of the-perpetrator;
defendant, under any of the following circumstances:

(1) Whereapersertlf thevictimisincapable, because of amental
disorder or developmental or physical disability, of giving legal
consent, and thisis known or reasonably should be known to the
person—eommitting—the—aet: defendant. Notwithstanding the
existence of a conservatorship pursuant to-theprevisiens-ef the
Lanterman-Petris-Short Act (Part 1 (commencing with Section
5000) of Division 5 of the Welfare and Institutions Code), the
prosecuting attorney shall prove, as an element of the crime, that
amental disorder or developmental or physical disability rendered
the-alteged victim incapable of giving consent.

(2) WHereit-If the act is accomplished agai nst-a-perser’s the
victim's will by means of force, violence, duress, menace, or fear
of immediate and unlawful bodily injury on thepersen victim or
another.

(3) Whereaperson-f the victimis prevented from resisting by
any intoxicating or anesthetic substance, or any controlled
substance, and this condition was known, or reasonably should
have been known by the-aeeused: defendant.

(4) Where-apersen-If the victimis at the time unconscious of
the nature of the act, and thisis known to the-aceused: defendant.
As used in this paragraph, “unconscious of the nature of the act”
means incapabl e of resisting because the victim meets any one of
the following conditions:

(A) Was unconscious or asleep.

(B) Was not aware, knowing, perceiving, or cognizant that the
act occurred.

(C) Was not aware, knowing, perceiving, or cognizant of the
essential characteristics of the act due to the—perpetraters
defendant’s fraud in fact.

(D) Was not aware, knowing, perceiving, or cognizant of the
essential characteristics of the act due to the—perpetrators
defendant’s fraudulent representation that the sexual penetration
served a professional purpose when it served no professional
purpose.
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(5) Whereapersen-If a victim submits under the belief that the
person committing the act is someone known to the victim other
than the-aeeused; defendant, and this belief is induced by any
artifice, pretense, or concealment practiced by the—aeeused;
defendant, with intent to induce the belief.

(6) Where-If the act is accomplished against the victim’'s will
by threatening to retaliate in the future against the victim or any
other person, and there is a reasonable possibility that the
perpetrator defendant will execute the threat. As used in this
paragraph, “threatening to retaliate” means a threat to kidnap or
falsely imprison, or to inflict extreme pain, serious bodily injury,
or death.

(7) Where-If the act is accomplished against the victim’s will
by threatening to use the authority of apublic official toincarcerate,
arrest, or deport the victim or another, and the victim has a
reasonabl e belief that the-perpetrater defendant isapublic official.
As used in this paragraph, “public official” means a person
employed by agovernmental agency who hasthe authority, as part
of that position, to incarcerate, arrest, or deport another. The
perpetrater defendant does not actually haveto beapublic official.

(b) Asused in this section, “duress’ means adirect or implied
threat of force, violence, danger, or retribution sufficient to coerce
areasonable person of ordinary susceptibilities to perform an act
which otherwise would not have been performed, or acquiescein
an act to which one otherwise would not have submitted. Thetotal
circumstances, including the age of the victim, and his or her
relationship to the defendant, are factorsto consider in appraising
the existence of duress.

() As used in this section, “menace” means any threat,
declaration, or act which shows an intention to inflict an injury
upon another.

SEC. 2. Section 261.5 of the Penal Code is amended to read:

261.5. (a) Unlawful sexual intercourse is an act of—sexuat
tatereodrse penetration, no matter how dlight, of the vagina or
anus with any body part or object, or oral penetration by a sex
organ of another person, accomplished with a person who is not
the spouse of the-perpetrater; defendant, if the person is aminor.
For the purposes of this section, a“minor” is a person under-the
age-of 18 years of age and an “adult” is a person who is at least
18 years of age.
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(b) Any-persen-A defendant who engagesin an act of unlawful
sexual intercourse with a minor who is not more than three years
older or three years younger than the-perpetrater; defendant, is
guilty of a misdemeanor.

(c) Any-A person who engages in an act of unlawful sexual
intercourse with a minor who is more than three years younger
than the-perpetrator defendant is guilty of either a misdemeanor
or afelony, and shall be punished by imprisonment in a county
jail not exceeding one year, or by imprisonment pursuant to
subdivision (h) of Section 1170.

(d) Any-A person 21 years of age or older who engages in an
act of unlawful sexual intercourse with a minor who is under 16
yearsof ageisquilty of either amisdemeanor or afelony, and shall
be punished by imprisonment in a county jail not exceeding one
year, or by imprisonment pursuant to subdivision (h) of Section
1170 for two, three, or four years.

() (1) Notwithstanding any other provision of this section, an
adult who engages in an act of unlawful sexual intercourse with a
minor in violation of this section may be liable for civil penalties
in the following amounts:

(A) An adult who engages in an act of unlawful sexual
intercourse with aminor lessthan two years younger than the adult
is liable for a civil penalty not to exceed two thousand dollars
($2,000).

(B) An adult who engages in an act of unlawful sexual
intercourse with aminor at least two years younger than the adult
is liable for a civil penalty not to exceed five thousand dollars
($5,000).

(C) An adult who engages in an act of unlawful sexual
intercoursewith aminor at least three years younger than the adult
is liable for a civil penalty not to exceed ten thousand dollars
($10,000).

(D) Anadult over the age of 21 years who engagesin an act of
unlawful sexual intercourse with aminor under 16 yearsof ageis
liablefor acivil penalty not to exceed twenty-five thousand dollars
($25,000).

(2) The district attorney may bring actions to recover civil
penalties pursuant to this subdivision. From the amounts collected
for each case, an amount equal to the costs of pursuing the action
shall be deposited with the treasurer of the county in which the
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judgment was entered, and the remainder shall be deposited in the
Underage Pregnancy Prevention Fund, which is hereby created in
the State Treasury. Amounts deposited in the Underage Pregnancy
Prevention Fund may be used only for the purpose of preventing
underage pregnancy upon appropriation by the Legislature.

(3) In addition to any punishment imposed under this section,
the judge may assess a fine not to exceed seventy dollars ($70)
against-any a person who violates this section with the proceeds
of this fine to be used in accordance with Section 1463.23. The
court-shat-hewever; shall take into consideration the defendant’s
ability to pay, and-re a defendant shall not be denied probation
because of hisor her inability to pay the fine permitted under this
subdivision.

SEC. 3. Section 262 of the Penal Code is amended to read:

262. (a) Rape of aperson who isthe spouse of the-perpetrator
defendant is an act of-sexual-ateresdrse penetration, no matter
how dlight, of the vagina or anus with any body part or object, or
oral penetration by a sex organ of another person, accomplished
under any of the following circumstances:

(1) WHere—t-If the act is accomplished against a—persen’s
victim's will by means of force, violence, duress, menace, or fear
of immediate and unlawful bodily injury on thejpersen victim or
another.

(2) Wherelf apersen victimis prevented from resisting by any
intoxicating or anesthetic substance, or any controlled substance,
and this condition was known, or reasonably should have been
known, by the-aeeused: defendant.

(3) WHerelf apersenisvictimis, at thetime time, unconscious
of the nature of the act, and thisis known to the-aeeused: defendant.
As used in this paragraph, “unconscious of the nature of the act”
means incapabl e of resisting because the victim meets one of the
following conditions:

(A) Was unconscious or asleep.

(B) Was not aware, knowing, perceiving, or cognizant that the
act occurred.

(C) Was not aware, knowing, perceiving, or cognizant of the
essential characteristics of the act due to the—perpetrators
defendant’s fraud in fact.

(4) WHere-If the act is accomplished against the victim’s will
by threatening to retaliate in the future against the victim or any
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other person, and there is a reasonable possibility that the
perpetrator defendant will execute the threat. As used in this
paragraph, “threatening to retaliate” means a threat to kidnap or
falsely imprison, or to inflict extreme pain, serious bodily injury,
or death.

(5 Where-If the act is accomplished against the victim’'s will
by threatening to use the authority of apublic official toincarcerate,
arrest, or deport the victim or another, and the victim has a
reasonabl e belief that the-perpetrater defendant isapublic official.
As used in this paragraph, “public official” means a person
employed by agovernmental agency who hasthe authority, as part
of that position, to incarcerate, arrest, or deport another. The
perpetrater defendant does not actually haveto be apublic official.

(b) Asused in this section, “duress’ means adirect or implied
threat of force, violence, danger, or retribution sufficient to coerce
areasonable person of ordinary susceptibilities to perform an act
which otherwise would not have been performed, or acquiescein
an act to which one otherwise would not have submitted. Thetotal
circumstances, including the age of the-vietim; victim and his or
her relationship to the defendant, are factors to consider in
apprising the existence of duress.

() As used in this section, “menace” means any threat,
declaration, or act that shows an intention to inflict an injury upon
another.

(d) If probationisgranted upon conviction of aviolation of this
section, the conditions of probation may include, in lieu of afine,
one or both of the following requirements:

(1) That the defendant make payments to a battered women'’s
shelter, up to a maximum of one thousand dollars ($1,000).

(2) That the defendant reimburse the victim for reasonabl e costs
of counseling and other reasonable expenses that the court finds
are the direct result of the defendant’s offense.

For any order to pay a fine, make payments to a battered
women’s shelter, or pay restitution as a condition of probation
under this subdivision, the court shall make a determination of the
defendant’s ability to pay. In no event shall any order to make
paymentsto abattered women’s shelter be madeif it would impair
the ability of the defendant to pay direct restitution to the victim
or court-ordered child support.‘Afhere If the injury to a married
person is caused in whole or in part by the criminal acts of his or

96



OCO~NOUITPA,WNE

—9— AB 701

her spouse in violation of this section, the community property
may not be used to discharge the liability of the offending spouse
for restitution to the injured spouse, required by Section 1203.04,
as operative on or before August 2, 1995, or Section 1202.4, or to
ashelter for costswith regard to theinjured spouse and dependents,
required by thissection, until all separate property of the offending
spouse is exhausted.

SEC. 4. Section 266¢ of the Penal Code is amended to read:

266¢. (a) Every person who mduces any other person to
engage i al
ersodemy penetratron no matter how sllght of the vagl naor anus
with any body part or object, or oral penetratr on by a sex organ
of another person, whenhiserher the victim's consent is procured
by false or fraudulent representation or pretense that is made with
theintent to create fear, and which doesinduce fear, and that would
cause a reasonable person in like circumstances to act contrary to
the person’s free will, and does cause the victim to so act, is
punishable by imprisonment in acounty jail for not more than one
year or in the state prison for two, three, or four years.

AS

(b) As used in this section, “fear” means the fear of physical
injury or death to thepersen victim or to any relative of thepersen
victim or member of thepersens victin's family.

SEC. 5. No reimbursement is required by this act pursuant to
Section 6 of Article XIl1 B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminatesa crimeor infraction, or changesthe penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crimewithin
the meaning of Section 6 of Article XlIlI B of the California
Constitution.
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